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Losing Your Entitlement – The Contractual Pitfall Costing Sub-Contractors Thousands  
 
Imagine the situation: you have been 
awarded an extension of time and you 
are rightfully celebrating, anticipating the 
large sum of money making its way to 
your bank account to cover your loss and 
expense – this could be hundreds of 
thousands of pounds depending on the 
length of delay.    
 
However, you issued a loss and expense 
notice one day after the contractual 
deadline expired, so unfortunately you 
have to wave goodbye to all that money, 
and say hello to many long nights 
thinking of another way to cover those 
hefty costs.   
 
This is the reality for many sub-
contractors caught out by contractual 
requirements known by the legal term 
‘conditions precedent’ – and it can easily 
be avoided if you know what to look out 
for.  
 
What is a condition precedent?  
 
A condition precedent is an event (or 
requirement) which must take place (or 
be met) in order for certain other parts of 
the contract to come into effect.  Most 
commonly, conditions precedent will 
involve notice requirements, particularly 
with regard to extensions of time, and 
especially loss and/or expense.   
 

 
An example of a condition precedent 
clause would be:  
 
“The amount of loss and/or expense 
which has been or is being incurred shall 
be ascertained and added to the Contract 
Sum; provided always that the Contractor 
shall make his application as soon as 
practicable and in any event within 7 days 
of the date when it has become, or 
should reasonably have become, 
apparent to him that the regular progress 
has been or is likely to be affected (it 
being a condition precedent to any 
entitlement of the Contractor to have or 
make any claim under this clause that the 
application shall be made within such 
period)”. 
 
The effect of failing to comply with the 7 
day timescale in this clause would be to 
wipe out the entitlement to loss and/or 
expense – a bitter pill to swallow if you 
are submitting a substantial loss and/or 
expense claim in respect of an extension 
of time you are properly entitled to.  
 
English Case Law Authority  
 
Under English law, the focus is on the 
drafting of contractual provisions.  In 
particular, the case of Great Elephant 
Corporation v Trafigura Beheer 
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BV 1  confirmed earlier case law2, 
concluding that for a clause to be a 
condition precedent it must:  
 

(i) Be framed as a condition 
precedent;  

(ii) Set out the requirement for a 
notice within a clear and 
specified number of days; and  

(iii) Set out the specific 
consequence intended where 
the condition is not met. 
 

However the case of WW Gear 
Construction v McGee Group Ltd 3 has 
confirmed that, in order to be ‘framed’ as 
a condition precedent, a clause does not 
have to include the exact wording: 
“condition precedent”.  The Judge stated 
that wording such as “provided always 
that” may be enough to satisfy this 
requirement.  
 
Scottish Case Law Authority  
 
In terms of the enforcement of conditions 
precedent, the Scottish case of Education 
4 Ayrshire Ltd v South Ayrshire Council 4, 
held that where there is a condition 
precedent, the clause in question should 
be enforced strictly, especially where the 
wording of the clause is clear and the 
requirements are capable of being 
complied with without too much 
difficulty.   
 
Strict enforcement means that, no matter 
how severe or harsh the consequences 
may be for failure to comply with a 
condition precedent, they will be upheld.  
 

                                                           
1 [2012] EWHC 1745 (Comm) 
2 Bremer Handelsgesellschaft mbH v Vanden 
Avenne-Izegem PVBA [1978] 2 Lloyd’s Rep 
109 

However, the more recent case of City 
Inn Limited v Shepherd Construction 
Limited 5 gave the contractor a ‘get out 
of jail free’ card.  As the condition 
precedent clause in question had not 
been referred to when the contract was 
being administered and the extension of 
time was applied for, the court held that 
the parties had acted as though the 
condition precedent clause did not exist.  
Accordingly, the condition precedent 
could not be relied on by City Inn as a 
defence to Shepherd’s extension of time 
claim.   
 
Whilst this case is of interest, it should 
not be relied upon – the best course of 
action is always to comply with a 
condition precedent, rather than run the 
risk and rely on a case which was 
determined on the basis of its specific 
facts.  
 
What to look out for  
 
Given the potential impact of a condition 
precedent clause on your entitlement to 
a claim, what are the ‘red flags’ to look 
out for in your contracts?  
 
The key areas where conditions 
precedent are included in contracts are in 
respect of extensions of time and loss 
and/or expense, so it is important to pay 
close attention to these clauses.  
However, any clause which includes a 
notice requirement may be deemed a 
condition precedent if it meets the 3-
stage test set out above.   
 
Whilst many contracts now include the 
express wording “condition precedent”, 

 
3 [2010] EWHC 1460 (TCC) 
4 [2009] CSOH 146 
5 [2010] Scot CS CSIH 68 
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the courts have not directly said that a 
clause must include this wording, and 
shall enforce conditions precedent strictly 
where they are ‘framed’ as such.  
Accordingly, whilst of course you should 
look out for the words ‘condition 
precedent’, it is important to also be 
aware of any reference to wording such 
as “provided always that”, “subject 
always to”, or similar.   
 
Where there is a condition precedent, or 
a clause which may be deemed a 
condition precedent, it is of the greatest 
importance that you comply entirely with 
the terms of this clause.  Always ensure 
that your notice is issued within the 
specified timescale; that it sets out the 
specified information and makes 
reference to the relevant contractual 
provisions; and that it is issued to the 
correct address and marked for the 
attention of the correct people.   
 
What may appear an insignificant detail 
may cost you a large claim, so always pay 
close attention to what is required and 

the practicalities of complying with this – 
your bank account will thank you!   

 
At CDR, we are dedicated to achieving 
practical solutions to construction 
disputes, to enable our clients to avoid 
conflict where possible and resolve it 
where necessary. Using our 
complementary skills and experience we 
are able to deal with the increasing 
complexity of construction issues and find 
suitable solutions.  

One of the key services we provide is 
contract reviews, where we highlight key 
risks and potential pitfalls in draft 
contracts to ensure our clients enter 
contract negotiations from an informed 
position.  If you wish to discuss the ways 
in which we can assist you, please get in 
touch with our team of experts at 
www.cdr.uk.com  

CDR have offices in Glasgow and 
Manchester.  This article has been 
drafted by Janey Milligan 
(jlm@cdr.uk.com) and Amy Jackson 
(amy@cdr.uk.com).   
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